U.S. Departmer * Justice
Civil Rights Division

Office af the Assisrane Arrorney General Warhingron, DO 205

MAY 7 9%

Sandra Murpihy Shelscn, Estg.
Special Assistant Attornevy General
F.O. Bow 220

Jackson, Mississippl 3%205-0220

Samuel L. Walters, Esg.
2636 MHorth Calvert Street
Baltimore, Maryland 21218-481%

Dear M=. Shelson and Mr. Walters:

Thiz refers to the following regquests for reconsideratian of
osbjections interposed under Sectian 5 of the Voting Rights Act,
42 U.5.C. 1973c {Section 5}, to changes that affect the manner iIin
which municipal separate schoaol district boundaries in
Misslasippl can be modified:

1) The reguest by the Lamar County Schoel District in
Lamar County, Mississippi, that the Attorney Ganeral
reconsider and withdraw the May 25, 19%0 opojection to
Chapter 379 (1977}, We recelved this regquest on March 19,
19%8; supplemental information was recelved on March 30,
1998,

2 The reguest by the Ztate of Mississiprl that the
Attorney General reconsider and withdraw the May 25, 1990
chijecticn to Chapter 379 {1977). We received this reguest
on April 1, 199s.

3 The request by the State of Mississippi that the
Attorney GCeneral reconsider and withdraw the March 31, 1989
chjection to Section 47 of Chapter 4%2 (1%36), to the extent
that it repeals Miss. Code Ann. 317-7-8611. We received this
request on April 1, 1992,
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4) The regquest by the Forrest County Schooi District
in Ferrest County, Mississippl, that the Attarney General
reccnsider and withdraw the March 31, 1%89% shiecticn to
Sectlion 47 of Chapter 492 (1936), to the extent that it
rzpeals Miss. Code Ann. 37-7-811. We received this reguest
on April 20, 1%98; supplemental infzrmation was received con
April 22, 1395.

This alsc refers to the following submissicons under Sectiap
5 of voting changes that alsc affect the manner in which
municipal separate school district boundaries in Mississipwi can
be modified:

) Trhe submissicn by the Lamar County School District
tc the Atteorney General, pursuant to Secticn £, of Chapter
312 (1578, . We recelved This submissicn on March 19, 1993;

supplemental infocrmation was received on March 392, 1994,

&) The submission by the Stats of Mississizpl to tThe
Attocrney Gereral, pursuant toc Sectien £, ©f Chapter 212
{19731, We received this suemission on April 1, 19%3.

The sufmissiorn by the State of Mississippl to the
reral, pu*suart to Becticn 5, of Sectiocn 52 of

EY =
45 Z (19o , Yo the extent that it repeals Miss. Code
anr. 37=7=R1 we received this subkmission on april 1,
19493
8] Tne submissicon by the Forrest County Schoel

Cistrict tc tThe Attsrney General, pursuant Te Zecticn 5, of
Secticr 32 of Chapter 4%2 [1988), To Thne extTant that it
reneals Miss, Code Ann.
submission an Agpril 20,
recaived on April 22, 1%

?—'—ﬂL*. we recelved this
13932; supplemental information was
o .
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Under Sectisn I, the kenchmark agalnst whick the proposed
changes musht ke assessed iz cgntained 1in Miss. Code Ann., 37-=-7-
611, whizh provides that whenever a Mizsissippl muricipaliz:
which has a muricipal separate school district annexes territary,
“he municipal separate school district will automaticalily expand
~NTo the territory annexed by the municigpality. Chapter 379
(1577 and Chapter 212 (1%73) cresate an exception to Miss. Code
Ann. 37-7-511 in the case of a zunicigalizy which annexes
cerritzsry acress a coupty line, apd provids that the municipal
separate school district will neot expard ints The territory
annexad by the municipali=zy under those clircumstances without the
agreement =f the schocl district in the anrexed area. Secilaons
47 and 32 cf Chapgtar $%2 (1226, taken tcgether, totally repeal
the procedures for changing municipal separate school district



boundaries provided for in Miss. Cocde Ann. 37-7-511 and provids
that no annexation by 2 municipality will affect a municipal
separate schceol district boundary absent the agrsement of all
affected schcol districts.

In Dypree v. Mgoore, Civwil Acticn No. H3IG-0G0$I(W) (5.0.
Miss.}), a Section % enforcement action, the federzal cosurt found
that the nocw-submitted provisions of the 1577, 1378, and 1938
statutes, to the extent that they alter the rulse geverning
changes in municipal separate scheoel district boundaries
contained in Miss. Code. Ann. 37-7-611, occasion voting changss
which are covered by the preclearance provislons cof Section 5.
See Dupree v. Mgbus, 776 F. Supp. 290 (5.0. Miss. 1%%1%L) [(three-

Judge court) {Qupree I), vacahed and remapded, 503 U.S. 310
{19%Z}; on remand, Duprss v. Mgore, 3821 F. Supgp. 1310 (5.D. Miss.
1593) ¢ I1;., wacazed ard rzmanded, 514 U.5. 10549 [1295%%; an
remand, [ 22 v. Mceore, (5.D. Miss. Cec. 29, 19923, {[Lupree I77:,
afz'g, 517 U.s5. 1241 [(19%6,. Specifically, the court held that
these three statutss affect wvoting because, inter zlis, whers

municipal separate school district poundariss do rot expand with
municipal armnexaticns these statutaes will "allow the arnnexed
areas' wvatars not residing in the City scheool district to vote
Far the City's governing authorities, whae irn Turn select the City
school beard.” [Duppse, 778 F. Supp. at 2%2. As 3 result, ‘‘t)lhe
vote of the ity vaters who reside in the nmunicipal scheool
district would be di1uteﬁ by the vote of those residents in the

annexed area who remzin a part of the county schoel district” and
“the wvote from the annexed area cculd have an i=pact on the
selecticn of the City school beoard.” Id, ac 300,

Iin additien, in the Duprees litigasti on, ke courT neld that
the ncw-sukmitred provisions cf the 1597 nd 1974 =statutes, to
the extent that they create exceptions to Miss. Cgge Ann. 37-
811, and the now-sukmnlitied provisicnrs of the 1%34 statute, fto the
exTent that they eflect a repeal of Miss., Jode ann. 37-7-a11,
nave not previcusly received Sectisn 5 preclearance. Id, We

urcerstang that the rwresernt submissions and regquests for
raconsideration relate orly ta These previously unpreclieared
provislons aof the 1377, 2378 and 1236 statutes, and sniy tao the
extant that they alzer the rule in Miss. Code ann. 37-7-611.

We also note that the statutes under consideraticn Ln the
penc.ng supmissions and reguests for reccn51_era ion are at issue
in the pendling Secticn 3 declarazary Judonent action, ﬂ;ﬁ;;;ﬁ;pn;
v, Zeno, Ciwil Acti n Mz, 2/R-1712 {D.D+L.J, im wkizsh the State is
a plaintiff and irm Which the Lamar Tounty EBchool District was
osermitted to intervene as a 2laintiff under Rule 25{Z), Fed. R.
Civ. F. {as to thne 1977 and 1978 statubtes).
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With regard to the Forrest County Schoal District's
submission of Section 52 of Chapter 4%2 (1988) and its request
for recoensideration of the prior objection to Section 47 of
Chapter 4952 ([(1338), we note that the Forrest County School
District previously sought intervention in Mississippi v. Reno
to advance its clainms for preclearance of these same provisions
of the 1%36 Act; however, such intervantion was not granted by
the Court. We have likswisze determined that the Forrest County
School District is not a proper submitting authority for these
statewlde provisionz of the 1986 Act. Accordingly, no
determination will be made on the Forrest County School
District's subkmission, and its regquest for recensideration will
net be considered. See the Procedures for the Administration of
Secticn %, 28 C.F.R. 51.22{a), 51.35, =l.45fa).

With regard to the regquests for recensideration by the state
and the Lamar County School District, we have recansidered our
garlier determinations in this matter as to Section 47 of Chapter
492 {1986), to the extent that it repeals Miss. Code Ann. 37-7-
€11, and as to Chapter 379% (1977} baszed cn the infarmation
provided and arguments advanced in support of these requests as
well as in the proceedings and settlement discussions in
Mississippl v. Reno, alonyg with infermation in our files and
comments received from interested persons. In particular, we
have considered the State's view, advanced 1In Mississippl v.
Reno, that even if the voting changes at issue in these statewide
statutes are preclearsd, the Attorney Gaeneral retains the “power,
ab initic, to prevent dilutive amnexations through Section 5
review of those proposed annexatians themselves,' Complaint at

q ic.

Under Secticn &, the submitting authority has the burden of
showing that a submitted change has neither a discriminatory
purpase nor a retrogressive effect. Sge Beer v, United States,
425 U.S. 130 {1978); Gecrgia v. Unite as, 411 U.S. 526
{1973); s5me also 23 C.F.R. 51.52. Our further analysis of this
matter demonstrates that the burden of the S5tate and the Lamar
County Schoal District under Section $ has been met with regard
te these voting charnges. Accordingly, pursuant to 28 C.F.ERE.
Sl.48({b), the March 31, 1289 ochjection interpcsed with respect to
Section 47 of Chapter 492 {(1986;, to the extent that 1t repeals
Miss. Code Ann. 317-7-811, and the May 25, 1990 abjection
interpcsed with respect to Chapter 3I79% (1I977), are heredy
withdrawn. However, we nhote that the fallure of the Attorney
General to ohjsct does not kar subseguent litigatien to enjoin
the enforcement of the changes. See 28 C.F.R. 51.41.
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With regard to the current submission by the State of
Section 52 of chapter 492 (1926), to the extent that it repeals
Miss. Code Ann. 37-7-611, and the current submissions by the
State and the Lamar County School District of Chapter 312 (1978},
the Attorney General does not interpose any objection to the
specified changes. Again, we note that the failure of the
Attorney General to opject does not bar subseguent litigation to
enjoin the enforcement of the changes. See 28 C.F.R. 51.41.

The submitted provisions of the 1977, 1978, and 1988
statutes are viewed as enakling in nature because the actual
impact of the changes authorized in the procedures for medifying
manicipal separate school district boundaries is contingent upon
the facts and circumstances surrcunding individual annexations by
municipaiities with municipal separate school districts, and must
be reviewed in that context. Accordingly, local Zurisdictions
have the responsibility to seek Section 9 preclearance of any
changes affecting voting that are prooosed to be implemented
pursuant to this legislation {e.g., an extension of municipal
boundaries through annexation cutside of the municipal separate
schoal district that does not also expand the boundaries of the
municipal separate school district). See 28 C.F.R. 51.159.

our review and preclearance of the wvcoting changes referaenced
above 13 conducted pursuant to Section 5 of the Voting Rights
Act, which authorizes only a determination of whether changes
affecting voting have the purpeose or effect of denving or
abridging the right te vote on account of race or color., See 23
C.F.R. 51.102, 51.41 and 51.52; gee @.s2 Beer-, 423 U.5. at 141.
For this reason, “preclearance by the Attocrney General of a
votlng change does not constitute the certificaticn that the
veting change satisfies any cther requirement of the law beyond
that of section £." 23 C.F.R. 51.49. Accordingly, we express nc
view ragarding the purpose cor effact of the changes precleared
herein in any context other than with respect to voting,

In addition, as vyou ¥Xnocw, there are a numker of annexations
by municipalities with municipal separate school districts which
have cccurred since 1977, which are covered by the 1977, 13978 and
1388 statutes, and which have pravicously heer submitted to the
Attormey Ceneral under Secticn 5 anly lnscfar as they impact on
changes in municipal boundaries., The Attorney General previcusly
reviewed these annexations on the premise that the unprecleared
previsicons of the 1277, 1978, and 1%86 statutes were not
"effective as law"' under Secticn %, see Clark v. BReoemer, 500 U.S.
646, 652 (1891}, and thus presumed that municipal annexatlions



-5 -

would automatically expand municipal separate school district
boundaries. With the preclearance of the repeal of Miss. Code
Ann., 37-7-611, Wwe understand that the State will assist its
municipalitijes in promptly resubmitting these prieor annexations,
and we will assess their voting impact and purpese under Section
5 with respect to the affected municipal separate school
districts,

Finally, we are aware that concerns have been raised as to
how implementation of the statutes precleared herelin may impact
on minority electeoral opportunities in the future. Accordingly,
we intend to review future municipal annexaticons from Mississippl
with a view toc their voting-related purpose and effect as it
relates Lo both the affected municipalities and, 1f applicable,
their municipal saparate school districts.

Since the Section 5 status of the voting changes discussed
herein is pending before the courts in Migsissippl v. Beng
{D.D.C.} and Dupree v. Mgore (5.D. Miss,), we are pravidinq a
copy of this letter to the court and counsel aof reccrd in those
casaes.

Sincerely,

(oceki. F locbiloeid
Anita 5. Hodakiss

Acting Assistant Attorney General
Civil Rights Division

ot Honorable Patricia M. Wald
Honorable Louls F. Qberdorfer
Honcrable Thomas P. Jacksaon
Honorahble Rhesa H. Barksdale
Honcrable Tom 5. Lee
Honerable Henry T. Wingate
Counsel of Record in Missigsippl v. Reno (D.D.C.)
Counsal of Record in Dupree w. Mogre (5.0, Miss.)



